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NOTICE OF PROPOSED RULEMAKING

TITLE 9, CALIFORNIA CODE OF REGULATIONS
ADOPT CHAPTER 15 REGARDING
ASSESSMENT OF SEXUALLY VIOLENT PREDATORS

NATURE OF PROCEEDING
NOTICE ISHEREBY GIVEN that the Department of Mental Health (DMH) is
proposing to take the action described in the Informative Digest.

A public hearing regarding this proposal will be held on May 11, 2009, in the California
Room at the Department of Motor Vehicles Offices located at 2120 Broadway in
Sacramento, California. It will start at 9:00 A.M. and end when al comments have been
received or at 5:00 P.M. whichever comes first.

Following the public hearing the Department of Mental Health may thereafter adopt the
proposals substantially as described below or may modify the proposalsif the
modifications are sufficiently related to the original text. With the exception of technical
or grammatical changes, the full text of any modified proposal will be available for 15
days prior to its adoption from the person designated in this Notice as contact person and
will be mailed to those persons who submit written comments related to this proposal, or
who provide oral testimony if a public hearing is held, or who have requested notification
of any changes to the proposal.

AUTHORITY AND REFERENCE

Pursuant to the authority vested by Sections 4005.1 and 4027 of the Welfare and
Institutions Code, and to implement, interpret or make specific sections 6600 and 6601 of
the Welfare and Institutions Code, the Department of Mental Health (DMH) is seeking
changesto Division 1 of Title 9 of the California Code of Regulations as follows:
Adoption of Chapter 15.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Welfare and Institutions Code Section 6601 (c) requires DMH to develop and update as
necessary a standardized assessment protocol to be used to evaluate whether a personisa
sexually violent predator, as such term is defined in Welfare and Institutions Code
Section 6600 (a)(1). The proposed regulation seeks to permanently establish into law the
evaluator requirements as part of the standardized assessment protocol to determine
whether a person should be deemed to be a sexually violent predator.

Emergency regulations containing the identical language of the proposed regulation was
filed with the Office of Administrative Law (OAL) on January 30, 2009, and was
accepted for filing by the OAL on February 6, 2009. To make the emergency regulation
language permanent after the expiration of the 180-day period where the language has the
force and effect of law, DMH needs to complete this regular, noticed rulemaking action,





and submit it, along with a certification that it has complied with the procedures for a
regular, noticed rulemaking action no later than August 5, 2009.

LOCAL MANDATE
This proposal does not impose a mandate on local agencies or school districts.

FISCAL IMPACT ESTIMATES

This proposal does not impose costs on any local agency or school district for which
reimbursement would be required pursuant to Part 7 (commencing with Section 17500)
of Division 4 of the Government Code. This proposal does not impose other
nondiscretionary costs or savings on local agencies. This proposal does not result in any
costs or savingsin federal funding to the state.

COSTSOR SAVINGSTO STATE AGENCIES
No additional costs or savings to state agencies are anticipated.

BUSINESSIMPACT/SMALL BUSINESSES

The Department of Mental Health has made a determination that the proposed regulatory
action would have no significant statewide adverse economic impact directly affecting
business, including the ability of California businesses to compete with businesses in
other states. The proposal does not affect small businesses as defined by section
11342.610. Theimpact islimited to state employed and contract psychiatrists and
psychologists who perform the assessment, and does not require any significant changein
their business practices.

ASSESSMENT REGARDING EFFECT ON JOBS/BUSINESSES

The Department of Mental Health has determined that this regulatory proposal will not
have any impact on the creation of jobs or new businesses or the elimination of jobs or
existing businesses or the expansion of businessesin the State of California.

COST IMPACTSON REPRESENTATIVE PERSON OR BUSINESS

The Department of Mental Health is not aware of any cost impacts that a representative
private person or business would necessarily incur in reasonable compliance with the
proposed action.

EFFECT ON HOUSING COSTS: None

CONSIDERATION OF ALTERNATIVES: The Department of Mental Health has
determined that no reasonable alternative which it has considered or that has otherwise
been identified and brought to its attention would be more effective in carrying out the
purpose for which this action is proposed or would be as effective and less burdensome to
affected private persons than the proposed action described in this Notice.





CONTACT PERSONS
Inquiries concerning the proposed adoption of these regulations and written comments
may be directed to:

Jon Cordova

Department of Mental Health
1600 9th Street, Room 435
Sacramento, CA 95814
(916) 651-1446

Backup Contact:

Matthew Garber

Department of Mental Health
1600 9th Street, Room 435
Sacramento, CA 95814
(916) 651-3851

Comments may also be submitted by facsimile (FAX) at (916) 651-3852 or by e-mail to
regulations@dmh.ca.gov. Comments must be submitted prior to 5:00 p.m. on
May 11, 2009.

INITIAL STATEMENT OF REASONSAND INFORMATION

The Department of Mental Health has prepared an initial statement of the reasons for the
proposed action and has available all of the information upon which the proposal is
based.

TEXT OF PROPOSAL

Copies of the exact language of the proposed regulations and of theinitial statement of
reasons, and all of the information upon which the proposal is based, may be obtained
upon request from the Department of Mental Health at 1600 9th Street room 435,
Sacramento, CA 95814. These documents may also be viewed and downloaded from the
DMH website at www.dmh.ca.gov.

AVAILIBILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS
AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the
rulemaking file which is available for public inspection by contacting the person named
above.

Y ou may obtain a copy of the final statement of reasons once it has been prepared, by
making a written request to the contact person named above.

WEBSITE ACCESS
Materials regarding this proposal may be found at www.dmh.ca.gov.




mailto:regulations@dmh.ca.gov
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TITLE 9. REHABILITATIVE AND DEVELOPMENTAL SERVICES
DIVISION 1. DEPARTMENT OF MENTAL HEALTH

CHAPTER 15. ASSESSMENT OF SEXUALLY VIOLENT PREDATORS

8 4000. Application of Chapter

This chapter applies to evaluators performing an assessment to determine whether
apersonisasexualy violent predator pursuant to Welfare and Institutions Code §

6600 et. seq.

Authority: Welfare and I nstitutions Code Sections 4005.1 and 4027
Reference: Welfare and I nstitutions Code Sections 6600, 6601.

8 4005. Evaluator Requirements

The evaluator, according to his or her professional judgment, shall apply tests or
instruments along with other static and dynamic risk factors when making the
assessment. Such tests, instruments and risk factors must have gained
professional recognition or acceptance in the field of diagnosing, evaluating or
treating sexual offenders and be appropriate to the particular patient and applied
on acase-by-case basis. Theterm “professional recognition or acceptance” as
used in this section means that the test, instrument or risk factor has undergone
peer review by a conference, committee or journal of aprofessional organization
in the fields of psychology or psychiatry, including, but not limited to, the
American Psychological Association, the American Psychiatric Association, and
the Association for the Treatment of Sexual Abusers.

Authority: Welfare and Institutions Code Section 4027
Refer ence: Welfare and | nstitutions Code Sections 6600, 6601.







OTICE

The Department of Mental Health has announced
public hearings regarding proposed regulations

CHAPTER 15. ASSESSMENT OF SEXUALLY VIOLENT PREDATORS will be added to
Title 9, California Code of Regulations. Sections 4000 and 4005 will be created.

This will be the new

STANDARDIZED ASSESSMENT PROTOCOL FOR SEXUALLY VIOLENT PREDATOR EVALUATIONS
(a.k.a. The Evaluator Handbook)

The promulgation process calls for public comments. One can go to the hearing, submit written
comments, or do both. The written comments can be mailed, FAXed, or emailed.

A public hearing regarding this proposal will be held on May 11, 2009, in the California Room at the Department
of Motor Vehicles Offices located at 2120 Broadway in Sacramento, California. It will start at 9:00 A.M. and end
when all comments have been received or at 5:00 PM. whichever comes first.

CONTACT PERSONS
Inquiries concerning the proposed adoption of these regulations and written comments may be directed to:

(" Contact: ) (
Jon Cordova

(Comments may also be submitted\
by facsimile (FAX) at (916) 651-3852

Backup Contact: )
Matthew Garber

Department of Mental Health
1600 9th Street, Room 435
Sacramento, CA 95814

(916) 651-1446

\ J

Department of Mental Health
1600 9th Street, Room 435
Sacramento, CA 95814

(916) 651-3851

\_ J

or by e-mail to
regulations@dmh.ca.gov.
Comments must be submitted prior

\ [ 5:00 p.m. on May 11, 2009. Y

The rule the DMH is trying to promulgate will affect every sex offender in prison in California,

and every sex offender parolee who gets violated. It also will affect every person presently being

detained pursuant to the SVPA who was previously evaluated while in the custody of the CDCR
and is now in the adjudication process or has been civilly committed to the DMH.

It is important that every person affected and their families, friends, and

concerned citizens make public comments on this proposed rule, as the

Evaluator Handbook has always dictated the criteria which will determine
whether or not a person is civilly committed under the SVPA.

(_ MAKE A PUBLIC COMMENT TO THE DMH! )







STATE OF CALIFORNIA
DEPARTMENT OF MENTAL HEALTH
1600 9™ STREET
SACRAMENTO, CA 95814

TITLE 9, CALIFORNIA CODE OF REGULATIONS
ADOPT SECTIONS 4000 AND 4005 REGARDING THE STANDARDIZED
ASSESSMENT PROTOCOL TO DETERMINE WHETHER A PERSON SHOULD
BE DEEMED TO BE A SEXUALLY VIOLENT PREDATOR

INITIAL STATEMENT OF REASONS
INTRODUCTION

Welfare and Institutions Code Section 6601 (c) requires the Department of Mental Health
(DMH) to develop and update as necessary a standardized assessment protocol to be used
to evaluate whether a person is a sexually violent predator, as such term is defined in
Welfare and Institutions Code Section 6600 (a)(1). The proposed regulation seeks to
permanently establish into law the evaluator requirements as part of the standardized
assessment protocol to determine whether a person should be deemed to be a sexually
violent predator.

Emergency regulations containing the identical language of the proposed regulation were
filed with the Office of Administrative Law (OAL) on January 30, 2009, and were
accepted for filing by the OAL on February 6, 2009. To make the emergency regulation
language permanent after the expiration of the 180-day period where the language has the
force and effect of law, DMH needs to complete this regular, noticed rulemaking action,
and submit it, along with a certification that it has complied with the procedures for a
regular, noticed rulemaking action no later than August 5, 2009.

SPECIFIC PURPOSE OF EACH SECTION — GOVERNMENT CODE 11346.2
(b)(1)

Proposed Section 4000 provides that the new Chapter 15 appliesto evaluators
performing an assessment to determine whether a person is a sexually violent predator
pursuant to Welfare and Institutions Code Sections 6600, et seq. This section is
necessary in order to clarify that Chapter 15 of Title 9 of the Code of Regulations applies
to evaluators of sexually violent predators.

Proposed Section 4005 sets forth the responsibilities of evaluators, according to their
professional judgment, to apply on a case-by-case basis, tests or instruments, along with
other static and dynamic risk factors that are appropriate to the particular individual being
evaluated. The section also provides that the tests, instruments and risk factors must have
gained professional recognition or acceptance in the field of diagnosing, evaluating or
treating sexual offenders. The term “professional recognition or acceptance” asused in





the proposed section is further defined. This section is necessary to ensure that the
standards to be applied by evaluators are clearly defined.

OTHER REQUIRED SHOWINGS—GOVERNMENT CODE 11346.2 (b)(2)-(4)
Studies, Reports, or Documents Relied Upon — Gov. Code 11346.2(b)(2): None
Reasonable Alternatives Considered — Gov. Code 11346.2(b)(3)(A): None

Reasonable Alter natives That Would L essen the Impact on Small Businesses— Gov.
Code 11346.2 (b)(3)(B): None

Evidence Relied Upon to Support the Initial Deter mination That the Regulation
Will Not Have A Significant Adver se Economic Impact On Business— Gov. Code
11346.2(b)(4):

The proposed regulation will not have a significant adverse economic impact upon
business since it applies only to evaluators determining whether a person being evaluated
isasexually violent predator, and to those persons being eval uated.






COVER SHEET

The following 6 page document 1s the

STANDARDIZED ASSESSMENT PROTOCOL
FOR SEXUALLY VIOLENT PREDATOR EVALUATIONS

which was 1ssued by the
Department of Mental Health
on February 11, 2009

This February 11, 2009, revision to the
Standardized Assessment Protocol For Sexually Violent Predator Evaluations
1s NOT the Protocol presently being presented to the Office of
Administrative Law for promulgation pursuant to the Administrative
Procedures Act.

Nevertheless, it is being included in this package to show that in the same basic
time period, the DMH has issued two different versions of the Protocol required
by Welfare & Institutions Code Section 6601(c).

There is one version which the DMH is presently attempting to legally promulgate
as Sections 4000 and 4001 of Title 9 of the California Code of Regulations, and
which was initially filed with the Office of Administrative Law (OAL) on January
30, 2009, and was accepted for filing by the OAL on February 6, 2009.

Then there is the February 11, 2009, version that the DMH has
issued without attempting to promulgate pursuant to the
Administrative Procedures Act, and is thus an alleged underground
regulation. It is this February 11, 2009, version that is contained in
the following six pages.





STANDARDIZED ASSESSMENT PROTOCOL
FOR SEXUALLY VIOLENT PREDATOR EVALUATIONS

Introduction and Purpose

The Department of Mental Health is required to develop a “Standardized Assessment
Protocol.” (Welfare and Institutions Code Section 6601(c)). The protocol is to be used
to determine whether an individual who is in custody under the jurisdiction of the
California Department of Corrections and Rehabilitation and has committed a sexually
violent predatory offense is a sexually violent predator as defined in Welfare and
Institutions Code Section 6600 (Welfare and Institutions Code Section 6601(a)(1), (b))
(see also Part 11, Definitions).

In the context of clinical evaluation, a protocol is a plan or framework that serves as a
guide for evaluators in performing evaluations. This protocol sets forth the definitions
and requirements in statute, regulations, and court decisions that must be followed or
addressed by the evaluations. Beyond such definitions and requirements, the evaluation
process and the ultimate opinions or conclusions are a matter of the exercise of
independent, professional clinical judgment by the licensed psychiatrist or licensed
psychologist.

This protocol cannot prescribe in detail how the clinician exercises his or her independent
professional judgment in the course of performing SVP evaluations. Since the exercise
of independent, professional clinical judgment is required, this evaluation protocol is not,
and cannot be, a detailed, precise step-by-step procedure like the kind of procedure that
might apply to the chemical analysis of an unknown substance.

|. Definitions

“Sexually Violent Predator” means a person who has been convicted of a sexually
violent offense against one or more victims and who has a diagnosed mental disorder that
makes the person a danger to the health and safety of others in that it is likely that he or
she will engage in sexually violent criminal behavior. “Danger to the health and safety
of others” does not require proof of a recent overt act while the offender is in custody.
(Welfare and Institutions Code Section 6600(a)(1), (d)).

“Sexually violent offense” means the following acts when committed by force, violence,
duress, menace, fear of immediate and unlawful bodily injury on the victim or another
person, or threatening to retaliate in the future against the victim or any other person, and
that are committed on, before, or after the effective date of this article and result in a
conviction or a finding of not guilty by reason of insanity, as defined in WIC Section
6600, subdivision (a): a felony violation of Section 261, 262, 264.1, 269, 286, 288, 288a,
288.5, or 289 of the Penal Code, or any felony violation of Section 207, 209, or 220 of
the Penal Code, committed with the intent to commit a violation of Section 261, 262,





264.1, 286, 288, 288a, or 289 of the Penal Code. (Welfare and Institutions Code Section
6600(b)).

“Diagnosed mental disorder” includes a congenital or acquired condition affecting the
emotional or volitional capacity that predisposes the person to the commission of
criminal sexual acts in a degree constituting the person a menace to the health and safety
of others. (Welfare and Institutions Code Section 6600(c)).

“Predatory” means an act is directed toward a stranger, a person of casual acquaintance
with whom no substantial relationship exists, or an individual with whom a relationship
has been established or promoted for the primary purpose of victimization. (Welfare and
Institutions Code Section 6600(e)).

I1. Referral Source

In accordance with Welfare and Institutions Code Section 6601(b), the Department of
Corrections and Rehabilitation must refer persons to the Department of Mental Health for
assessment after performing a screening process. Section 6601(b) provides in relevant
part “The person shall be screened by the Department of Corrections and the Board of
Prison Terms based on whether the person has committed a sexually violent predatory
offense ... If as a result of this screening it is determined that the person is likely to be a
sexually violent predator, the Department of Corrections shall refer the person to the
State Department of Mental Health for a full evaluation....”

I11. Evaluator Prerequisites

A. Welfare and Institutions Code Section 6601(d) dictates who may perform the
evaluation. The evaluation is to be performed by either:

1. Two practicing psychiatrists;

2. Two practicing psychologists; or

3. One practicing psychiatrist and one practicing psychologist.

4. The evaluators may either be state employees or independent contractors.
B. After the initial assessment, if only one of the evaluators determines that the person
has a diagnosed mental disorder so that he or she is likely to engage in acts of sexual
violence without appropriate treatment and custody, Welfare and Institutions Code
Section 6601(g) requires that a further examination be arranged by two independent

professionals selected in accordance with the following criteria:

1. The independent professional must not be a state government employee





2. The independent professional must have at least 5 years of experience in the
diagnosis and treatment of mental disorders.

3. The independent professional must either be a psychiatrist or a psychologist
with a doctoral degree in psychology.

1V. Pre-commitment Assessment Process

A. At the outset of the assessment, the evaluators must inform the person that the purpose
of their examination is not treatment, but to determine if the person meets certain criteria
to be involuntarily committed pursuant to Welfare and Institutions code Sections 6600 et
seg. Itis not required that the person understand this information. (Welfare and
Institutions Code Section 6601(f)).

Please note:

This initial assessment is not to be confused with the post-commitment exam
which must be performed at least once a year, after a person has been found to be
a sexually violent predator. (Welfare and Institutions Code Section 6605(a)).

B. The following risk factors associated with reoffense must be taken into account during
the evaluation pursuant to Welfare and Institutions Code Section 6601(c):

1. Criminal History

2. Psychosexual History

3. Type of Sexual Deviance

4. Degree of Sexual Deviance
5. Duration of Sexual Deviance
6. Severity of Mental Disorder

C. Each evaluator must answer the following inquiry pursuant to Welfare and Institutions
Code Section 6601(d):

Does the person being evaluated have a diagnosed mental disorder so that he or
she is likely to engage in acts of sexual violence without appropriate treatment
and custody?

D. The evaluator, according to his or her professional judgment, shall apply tests or
instruments along with other static and dynamic risk factors when making the
assessment. Such tests, instruments and risk factors must have gained professional
recognition or acceptance in the field of diagnosing, evaluating or treating sexual
offenders and be appropriate to the particular patient and applied on a case-by-case basis.
The term “professional recognition or acceptance” as used in this Section means that the
test, instrument or risk factor has undergone peer review by a conference, committee or
journal of a professional organization in the fields of psychology or psychiatry, including,





but not limited to, the American Psychological Association, the American Psychiatric
Association, and the Association for the Treatment of Sexual Abusers. (Title 9,
California Code of Regulations Section 4005)

E. If the attorney petitioning for commitment under this article determines that updated
evaluations are necessary in order to properly present the case for commitment, the
attorney may request the State Department of Mental Health to perform updated
evaluations. If one or more of the original evaluators is no longer available to testify for
the petitioner in court proceedings, the attorney petitioning for commitment under this
article may request the State Department of Mental Health to perform replacement
evaluations. (Welfare and Institutions Code Section 6603(c)(1))

F. Evaluators should be mindful of the following court rulings:

1. Kansas v. Crane (2001) 534 US 407 identified that a qualifying diagnosed mental
disorder should show proof of “serious difficulty in controlling behavior.” The Kansas
decision requires that evaluators show that the offender has serious difficulty in
controlling his or her behavior which causes them to be predisposed to the commission of
criminal sexual acts in a degree constituting the person a menace to the health and safety
of others. In evaluating the offender’s volition consider behaviors such as poor
institutional behavior, reoffending after treatment, impulsivity or reoffending quickly
when released as indices of volitional difficulty. An example of this discussion is as
follows:

Mr. Doe has serious difficulty controlling his volitional capacity in that his drive
to engage in coercive sexual behavior overcame obvious barriers such as his
victim's protests and a history of being detected and incarcerated for such
behavior in the past. Furthermore, Mr. Doe’s condition affects his emotional
capacity in that he is less likely to appropriately respond to the fear, protests, and
resistance of his victims.

2. The California Supreme Court in People v. Superior Court of Marin County (2002)
27 Cal. 4th 888 (Patrick Ghilotti, Real Party in Interest) ruled on the meaning of likely
within the context of evaluation for the SVP Act, that is, in the question “Is the inmate
likely to engage in sexually violent predatory criminal behavior as a result of his or her
diagnosed mental disorder without appropriate treatment and custody?”

The court defined “likely” as used in DMH evaluations to require “a determination that,
as the result of a current mental disorder which predisposes the person to commit violent
sex offenses, he or she presents a substantial danger — that is, a serious and well-
founded risk — of reoffending in this way if free.”

3. Turner v. Superior Court (2003) 105 Cal. App. 4th 1046 is an appellate decision that
set forth a special requirement to be addressed in the evaluation in cases where the
respondent has previously been found by a jury NOT to be an SVP. The Turner decision





requires that evaluations must acknowledge the prior jury finding and rely on post-parole
facts to support the conclusions. The Turner decision offered the following statement:

“At the very least, the prosecution’s supporting reports must contain information
showing the evaluating professionals understood and accepted, for purposes of the
current diagnosis, the prior jury finding as true, and then explain why despite that
prior finding, the facts are sufficiently different so that the individual is now a
dangerous person who is likely to reoffend within the meaning of the SVPA.”

Therefore, an evaluator may find that a person qualifies as a sexually violent predator
even if a jury found the individual not to qualify in the past if such person had high risk
behavior subsequent to the jury’s finding and such behavior is noted in the evaluation.
For example this may be ascertained from subsequent parole violations involving high
risk behavior, the individual’s admissions, or other facts that increase the individual’s risk
subsequent to the jury finding the individual not to meet criteria.

4. The California Supreme Court in Cooley v. Superior Court of Los Angeles (2002) 29
Cal. 4th 228 has specifically stated that evaluators must consider the offender’s
amenability to voluntary treatment, as opposed to involuntary treatment in determining
the risk of committing sexually violent predatory criminal acts. The Evaluator should be
convinced or have a high degree of confidence that the person’s expressed desire to seek
supervision and treatment in the community without the SVP commitment is meaningful,
sincere, and sufficiently significant.

5. The above list of court decisions is not intended to be a complete or exhaustive list of
existing court decisions, and there are likely to be additional published court decisions in
the future that address various aspects of the SVP law, such as the definitions and the
factors that must be addressed in the evaluation process. The Department of Mental
Health will attempt to notify evaluators of new court decisions when they become known,
but evaluators are urged to make efforts to keep up to date regarding new court decisions
that may affect SVP evaluations.

V. Assessment Result

A. If both of the initial evaluators (or the two subsequently assigned independent
evaluators, should the initial evaluators disagree) concur that the person has a
diagnosable mental disorder such that he or she is likely to engage in acts of sexual
violence without appropriate treatment and custody (by answering the inquiry in Part
IV.C. in the affirmative), then the Director of Mental Health will forward a request for a
petition for commitment to the county. (Welfare and Institutions Code Section Section
6601(d) and (f)).

B. Copies of the evaluation reports and any other supporting documents shall be made
available to the attorney designated by the county who may file a petition for
commitment. (Welfare and Institutions Code Section 6601 (d))





V1. Other Considerations

Anyone performing SVP evaluations should be aware that almost all cases in which the
conclusion of the evaluators is that the person is an SVP will go to trial, with the
evaluator being called to testify about the evaluation and the evaluator’s conclusions, and
there usually is cross examination in detail. In light of this, evaluators should be sure that
they have adequate qualifications and have been thorough in performing the evaluation.

The testimony, both direct and cross examination, will usually cover two main areas:

1. The evaluator’s qualifications, knowledge, experience, and expertise will be
questioned and explored in detail. Therefore, in addition to having the minimum
qualifications required by the statute, it is recommended that the evaluator be
knowledgeable and familiar with literature, studies, and tests or instruments used in the
field of evaluation and diagnosis of sex offenders, as well as the latest developments in
these areas. DMH will attempt to notify evaluators of new developments when they
become known to DMH, and DMH will provide informational trainings from time to
time when resources permit. However, evaluators have primary responsibility for
obtaining knowledge of new developments in the field and how and when to make use of
them.

2. The information, records, and factors reviewed and considered in the evaluation and
how these formed the basis for the evaluator’s conclusions will also be questioned and
explored in detail. Therefore, it is recommended that the evaluator obtain, review, and
consider all relevant information and records that bear upon the case and be prepared to
testify and undergo cross examination regarding these sources of information and how
they contributed to the conclusions reached in the evaluation. Official documents of
governmental agencies, particularly those that have been accepted and used in prior court
proceedings, are normally accorded greater relevance and accuracy and so given greater
weight and significance, while unofficial sources of documents and information are
normally accorded less significance. However, the evaluator should be ready to discuss
and answer questions about all documents and information, regardless of the source, that
may bear on the evaluation and the ultimate conclusions.

Issue Date: February 11, 2009

Contact Information: David Gerard, Chief
Sexual Offender Commitment Program
California Department of Mental Health
2125 19th Street
Sacramento, CA 95814
(916) 653-1843
David.Gerard@dmh.ca.gov
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Comments on the DMH Proposed Regulations as Amendments
to Title 9, CCR, through the addition of §§ 4000 and 4005

by Tom Watson, 3/27/09

The rule the DMH is trying to promulgate will affect every sex offender in prison in California, and
every sex offender parolee who gets violated. It also will affect every person presently being detained
pursuant to the SVPA who was previously evaluated while in the custody of the CDCR and is now
in the adjudication process or has been civilly committed to the DMH.

Currently, the law in California requires every sex offender in the custody of the CDCR be evaluated
pursuant to a "Protocol" established by the DMH prior to release. The results of this evaluation may
result in the person not being released, but instead being referred for life time civil commitment. The
State has been trying to convert determinant sex offender sentences to life sentences through this
system.

Tom Watson wrote petitions which were filed by Michael St.Martin that resulted in the last two
"Protocols" being declared underground regulations. They just won the challenge against the
November 2008 edition on February 18, 2009.

Next, the DMH removed the language objected to in the petitions, which left about one page out of
the original 69 pages (40 Protocol pages plus 29 Exhibit pages). Following an Order to Show Cause
in a Sacramento County SVPA case, the DMH filed for an emergency regulation containing two
sections to be added to Title 9 of the California Code of Regulations, Sections 4000 and 4005. They
are now following up with the required promulgation process.

Needless to say, the DMH is extremely upset over the loss or their original Protocols. No attorney
had been successful at challenging this Protocol in twelve years of trying. The public defenders and
appellate attorneys were flabbergasted when non attorneys did what they could not. The Petitions
that successfully challenged the Protocols, pdf copies of the Protocols, and the OAL Decisions are
available at http://www.defenseforsvp.com.

The Protocol that was declared an underground regulation contained language mandating the
outcome of the evaluation in certain situations. For example, a person who has not completed all five
phases of the DMH sex offender treatment program is considered to meet the criteria if he also has
a mental condition. Few people incarcerated by the DMH have been able to complete this program.
No one in CDCR custody can possibly complete this program prior to being civilly committed to the
DMH. Thus, if any sex offender in CDCR custody has any mental health history that allows the
evaluator to label him with a mental abnormality, the evaluators must find him to meet the criteria
for civil commitment according to the Protocol just declared an underground regulation. That is only
one example of the many mandated outcome scenarios contained in that Protocol.

The current proposed rule that is before the OAL is very generic and essentially directs the evaluators

to prepare the evaluations in accordance with current professional and scientific standards. We have
no problem with that.
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However, we know from experience what is coming. The DMH will use some sneaky underhanded
method to continue mandating evaluation outcomes, such as to send the material contained in the
68 pages eliminated as underground regulations to the evaluators in the form of memorandums,
guidelines, letters, etc., while trying to claim they are exempt from the Administrative Procedures
Act.

In fact, underhanded games have already begun. The DMH issued a new Protocol on February 11,
2009, entitled, Standardized Assessment Protocol For Sexually Violent Predator Evaluations. This
is a six page document that begins with the statement:

“The Department of Mental Health is required to develop a ‘Standardized Assessment
Protocol.” (Welfare and Institutions Code Section 6601(c).”

This is a new Protocol which the DMH has issued and distributed, yet it is not the same one they
now attempt to promulgate. Both versions were issued in the same basic time period.

The version which the DMH is presently attempting to legally promulgate as Sections 4000 and 4001
of Title 9 of the California Code of Regulations, was initially filed with the Office of Administrative
Law (OAL) on January 30, 2009, and was accepted for filing by the OAL on February 6, 2009.

In the Initial Statement of Reasons for the proposed regulations the DMH states:

“Welfare and Institutions Code Section 6601 (c) requires the Department of Mental
Health (DMH) to develop and update as necessary a standardized assessment protocol
to be used to evaluate whether a person is a sexually violent predator, as such term is
defined in Welfare and Institutions Code Section 6600 (a)(1). The proposed regulation
seeks to permanently establish into law the evaluator requirements as part of the
standardized assessment protocol to determine whether a person should be deemed to
be a sexually violent predator.”

The question is, How can both of these documents be the Protocol required by WIC § 6601(c), when
the DMH is only attempting to promulgate one of these?

The promulgation process calls for public comments. One can go to the hearing, submit written
comments, or do both. The written comments can be mailed, FAXed, or emailed. The instructions
of how to do so is contained in the pdf files attached hereto as "ASVP NOTICE.pdf") called
"NOTICE OF PROPOSED RULEMAKING." The other three pdffiles, also attached hereto, contain
the "Initial Statement of Reasons," the proposed text for Sections 4000 and 4005 of Title 9 of the
California Code of Regulations, and finally, the February 11, 2009, revision to the Protocol which
has not been submitted to the OAL.

A public hearing regarding this proposal will be held on May 11, 2009, in the California Room at
the Department of Motor Vehicles Offices located at 2120 Broadway in Sacramento, California. It
will start at 9:00 A.M. and end when all comments have been received or at 5:00 P.M. whichever
comes first.

Page 2 of 3





While each person making a public comment on this issue should prepare his own personal
comments, the following paragraphs contain some possible areas to consider including.

Comments should certainly question why, in the same time period, the DMH has issued two different
Protocols, one which they have not attempted to promulgate and another which is the subject of this
hearing.

It will be important for public comments to be put into the record that there shall be no other criteria,
controls, standards, or the like given or sent to the evaluators by any means, including but not limited
to, memorandums, guidelines, recommendations, or any other similar method , other than that
contained in the two promulgated sections, unless and until that criterion, control, standard, or the
like is promulgated pursuant to the Administrative Procedures Act.

Public comments should also contain objections to any of the Initial Statement of Reasons items that
the person commenting objects to or believes is sophistry. Like in areas where the claim is made that
there is no fiscal impact, etc.

It is imperative, and due process requires, that persons subject to evaluation under this law receive
fair and impartial evaluations. The DMH must not be allowed to subvert the process by dictating
outcomes of what are supposed to be impartial professional evaluations. Dictated outcomes outside
the legal process will result in persons being civilly committed who otherwise would not meet the
professional and legal standards for civil commitment.

When the DMH, a part of the Executive Branch of Government, dictates legal process and outcome,
it has taken over a duty reserved for the Judicial Branch of Government, and thus, has violated the
Separation of Powers Doctrine.

When an agency of government is allowed to manipulate and dictate the outcome of the legal
process, as in this situation, the net is cast far too wide. People who do not actually meet the legal
and professional criteria are nevertheless given lifetime civil commitments at great personal expense
to the individual and great financial expense to the taxpayers.

The taxpayers of California are owed a fiduciary duty by government agencies of having their tax
money spent wisely. When a government agency, such as the DMH is allowed to dictate a legal

process, that agency is squandering taxpayer money.

Such a government agency is no better than a dictator of a third world country. That agency is
ignoring the laws and the Constitutions of California and the United States.
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Your Name

Address
City, State Zip
Phone Number (optional)

Date: (place date here) SENT VIA EMAIL AND U.S. MAIL
(Optional)

To:  Jon Cordova
Department of Mental Health
1600 9th Street, Room 435
Sacramento, CA 95814

RE: Public Comments on:
NOTICE OF PROPOSED RULEMAKING
TITLE 9, CALIFORNIA CODE OF REGULATIONS
ADOPT CHAPTER 15 REGARDING
ASSESSMENT OF SEXUALLY VIOLENT PREDATORS

I am a citizen of the State of California and am concerned about the subject of the above referenced
proposed rulemaking.

Pursuant to the provisions of the California Government Code, section 11346.8, 1 submit the
following public comments on the above referenced proposed additions to Title 9, California Code
of Regulations.

(Place Your Comments Here)

(Sample Comment)
While I normally would applaud the Department of Mental Health’s (“DMH”) attempt to come into
compliance with State law and follow the Administrative Procedures Act, I am concerned that the
DMH is not doing so in good faith. In this situation, I do believe the DMH has not been completely
honest with the public in respect to the present filing of proposed rules, and has subverted the
process.

Previously, the DMH has issued several revisions of the Clinical Evaluator Handbook and
Standardized Assessment Protocol, all of which have been underground regulations. The Clinical
Evaluator Handbook and Standardized Assessment Protocol (2007) was declared an underground
regulation on August 15, 2008 by the OAL in 2008 OAL Determination No. 19. Nevertheless, the
DMH subsequently issued the Clinical Evaluator Handbook and Standardized Assessment Protocol,
November 2008. A Petition challenging the November 2008 Revision as yet another underground
regulation was subsequently filed with the OAL on January 20, 2009. On February 18, 2009, the
DMH certified to the California Secretary of State that, “The Department will not issue, use, enforce,
or attempt to enforce the alleged underground regulation, ....,” thereby admitting the allegations
contained in the Petition.
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Thus, the DMH has a history of attempting to avoid compliance with the Administrative Procedures
Act by issuing another version when the previous version is, or is about to be, declared an
underground regulation. The time frame tells it all.

This practice continues. The DMH has recently issued two versions of the Standardized Assessment
Protocol during the same time period. One, which is the subject of this hearing, was proffered to the
OAL and accepted for filing on February 6, 2009, and the second which the DMH has made no
attempt to legally promulgate was issued to the public for enforcement on February 11, 2009.

A true and correct copy of
Standardized Assessment Protocol
For Sexually Violent Predator Evaluations, February 11, 2009,
is attached hereto as EXHIBIT A.

At this time, I do not object to the language of the sections being proposed as 9 CCR §§ 4000 and
4005. However, I do object to the failure of the DMH to follow the requirements, the intent, and the
spirit of the Administrative Procedures Act. As such, I specifically object to the DMH claiming in
the Initial Statement of Reasons that this proposed regulation is the Standardized Assessment
Protocol as required by Welfare and Institutions Code Section 6601 (c), while at the same time
issuing to the public and enforcing a completely differently version containing the same claim. (See
EXHIBIT A))

The version which the DMH is presently attempting to legally promulgate as Sections 4000 and 4005
of Title 9 of the California Code of Regulations, was filed with the Office of Administrative Law
(OAL) on January 30, 2009, and was accepted for filing by the OAL on February 6, 2009.

Then five days later, on February 11, 2009, the DMH issued a new Protocol, entitled, Standardized
Assessment Protocol For Sexually Violent Predator Evaluations. This is a six page document that
begins with the statement: “The Department of Mental Health is required to develop a ‘Standardized
Assessment Protocol.” (Welfare and Institutions Code Section 6601(c).” (See EXHIBIT A.)

This February 11, 2009, Protocol which the DMH claims, within its own text, is the Standardized
Assessment Protocol required by Welfare and Institutions Code Section 6601(c), is not the same
Protocol that the DMH submitted for adoption pursuant to the Administrative Procedures Act just
five days earlier, which the DMH also claimed, in the Initial Statement of Reasons, was
Standardized Assessment Protocol required by Welfare and Institutions Code Section 6601(c).

The Department of Mental Health cannot have it both ways. There can be only one Standardized
Assessment Protocol at any given time. As a taxpaying citizen, I find it reprehensible that the DMH
has proffered one version, which was accepted for filing by the OAL on February 6, 2009, to satisfy
the public that it (the DMH) was following the Administrative Procedures Act (“APA”). Then, just
five days later, issued to the public and is enforcing a totally different version of the Standardized
Assessment Protocol which is by all definitions an Underground Regulation.
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Based on the foregoing, I object to the adoption of this regulation at this time. I believe as follows:

(1) That the Initial Statement of Reasons submitted by the DMH is legally defective
because it contains inaccurate, misleading and/or false information, and therefore, the
DMH has not fulfilled the requirements of the APA.

(2) That the DMH must be required to present complete, accurate, and honest
documents reflecting its true actions and intentions before they are allowed to adopt
this regulation.

(3) Of'the two versions the DMH presently has in circulation, that the DMH must be
required to decide which of these two versions of the Standardized Assessment
Protocol it wants to actually use and to legally promulgate that version.

(4) Because the regulation at issue herein is presently in effect as an emergency
regulation, that before this adoption process is allowed to be completed, the DMH
must withdraw all other versions, including but not limited to, the February 11, 2009,
version of the Standardized Assessment Protocol from use and not issue, use,
enforce, or attempt to enforce any other version unless and until it is promulgated
pursuant to the Administrative Procedures Act and filed with the Secretary of State.

As a concerned taxpaying citizen, I demand that the oversight process provided for in the
Administrative Procedures Act put a stop to the abuses and violations of law by the DMH. To date,
the DMH has considered itself above the law, and has made a mockery of this whole process. It has
behaved in the manner of a dictator of a third world country. This must be stopped and the Officials
in charge at the DMH must be held accountable to the citizens of California.

Respectfully submitted,

(Signature)
Type or Print Name, Concerned Citizen
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