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It is wonderful to be back in Syracuse where I did my early teaching and where I met
some wonderful people. Quite a few of them are here tonight. In many ways the most
extraordinary person I met then was Thomas Szasz. One of the most intriguing aspects
of knowing Tom is the contradiction in the manner in which he is treated by his critics.
When I first knew him, he was that unnamed lunatic fringe (I always thought the pun
was intended). Now, he is greeted as a respected patriarch. Obviously, his concepts
have won approval partially by most and totally by many. Why, then, has so little
changed?
I suggest that the largest force maintaining the Therapeutic State was always the
State's anxiety, not real concern for the medical condition of its citizens. The Anxious
State has not changed. It has merely transformed itself by other forms of repression.
Once, involuntary commitment was the easy way of removing threatening people from
the streets. In the State's most effective days, almost three times as many persons were
committed as criminally incarcerated.(1) It was easy to commit. Two physicians could
accomplish the result with a signature.(2) Now, after a due process revolution,
commitment is harder and is shorter in duration (although often repetitive.(3) Have you
noticed that it is easier to imprison people now because constitutional barriers have
been lowered? I suggest that these are related phenomena.
The Anxious Society has not needed illness as a concept in dealing with threatening
folk. The prior state took care of witches and heretics by the malignancy of their souls.
(4) It has killed or removed many in a variety of non-medical ways.
More recently, mental illness was, however, a preferred method of dealing with the
threatening for several reasons. Since treatment for illness could be viewed as
beneficial, the internal constitutional barriers against adverse treatment were lowered or
dispensed with. Since the concept of mental illnesses is hopelessly vague, the
characteristics of people who engender fear could be identified as reasons for the
treatment. One is called sick because what they do is sickening to others. Treatment
appeals to the empathetic as superior to punishment.
The Myth of Mental Illness(5) provoked re-examination. People began to notice that the
involuntary commitment tended to be long-term. They also noticed that predictions of
dangerous to self or others on which many commitments are based were essentially
unreliable.(6) The civil rights movement eventually got around to the mental health
process and provided more hearings.(7) A general swing to fiscal conservatism reduced
mental health resources. Time for the Anxious State to reinvent the Therapeutic State.

Which of course it has.
A totalitarian government has a lot less difficulty in simply institutionalizing those who
might present a threat to the government. The history of repression in the USSR
demonstrates how effectively mental institutions can be used in that manner.(8) They
not only incapacitated but also stigmatized their inmates while devaluing their ideas.
Fortunately, it is more difficult to do the same in a constitutional democracy. The United
States, for example, has long rejected preventive detention of those who might harm.(9)
In its place, we have generally required probable cause to arrest, speedy trial and
conviction by a beyond a reasonable doubt standard as minimal conditions for long-term
confinement.(10) Of course, there has been the parallel mental health system with none
of those safeguards constitutionally enshrined.(11) For the Anxious State, an
amalgamation of the procedural laxity of the mental health system and the security of
the criminal system seemed a perfect solution.
The United States Supreme Court has now provided a curious decision indicating that
sometimes mental health law can be an effective adjunct to criminal law. While it was
clear that convicted criminals were entitled to release from prison at the end of their
sentence and that those involuntarily hospitalized during a criminal sentence were
equally entitled to be returned to civil status then(12) --- Faith Seidenberg and I
established that mental patients who had been convicted of crime before commitment
were even entitled to probation hearings in the meantime(13) --- a different future lay instore for those acquitted by reason of insanity. In Jones v. United States, the Supreme
Court approved the permissibility of finding that n.g.i. acquittal indicates dangerousness
which allows the state to impose involuntary confinement until the danger is removed,
even if that is longer than the criminal sentence will run.(14)
That decision must have inspired others to think of a new category of involuntary
incarceration: post incarceration incarceration. Unfortunately for them, mental illness
diagnosis was seen to be a stumbling block, but not for long.
The state of Washington came up with the idea. When someone was acquitted by
reason of insanity, they were routinely hospitalized involuntarily until the acquitee
"recovered." Jones had indicated that indefinite incarceration would be all right for
people who were ill and dangerous.(15) Why not hold the dangerous among them even
after they were cured of illness? They passed a law which provided that on recovery
from mental illness, the patient would have a hearing on future dangerousness. If
patients were potentially dangerous, albeit not ill, they would be incarcerated until cured
of their dangerousness. Several members of the United States Supreme Court thought
that would be fine. Justice Thomas in Foucha v. Louisiana indicated that a mental
patient should not be released based on psychiatric evidence that he is not mentally ill
because such opinion is not sufficiently precise --- because psychiatry is not an exact
science and psychiatrists widely disagree on what constitutes mental illness.(16)
Anyway, the majority in the Foucha case held that the law was unconstitutional.(17) No
illness, no commitment. Back to the drawing board.

Five years later the Supreme Court had a new law before it in Kansas v. Hendricks.(18)
Kansas has passed the Sexually Violent Predator Act only two years after the Foucha
decision.(19) It provided that sexually violent predators would have a post sentence
hearing to determine whether they were mentally ill and dangerous as future sexual
predators.(20) The legislature defined the requisite mental illness as involving "any
person who has been convicted of or were charged with a sexually violent defense and
who suffers from a mental abnormality or personality disorder which makes a person
likely to engage in the predatory acts of sexual violence."(21) The legislature then
defined mental abnormality as a "congenital or acquired condition affecting the
emotional or volitional capacity which predisposes a person to commit sexually violent
offenses in a degree constituting such a person a menace to the health and safety of
others."(22)
That combination worked fine.
In a debate that Thomas Szasz, Jeff Schaeler and I had with, among others, the State's
Attorney General on DebatesDebates, the Attorney General insisted that sexual
predation was not a forerunner of other "diseases" warranting general post incarceration
incarceration. She assured us it was unique. Of course, she was quickly proved wrong.
There were, to be sure, several truly unique features of this new form of mental illness.
First, it was legislatively created, not created by any professional group. Secondly, it
seemed so broad in its definitions as to make it a one size fits all law. One should also
notice that the Attorney General claimed success in aiding this condition which
psychiatry had classed as largely incurable.
According to the Supreme Court, the critical question was whether the law was
designed for treatment of the condition or toward punishment of the predator.(23) If the
latter, it of course had several serious constitutional problems. As a criminal law, the
dissent pointed out, it was likely both ex post facto and a violation of the double
jeopardy provision. The court majority thought that Kansas was merely self protective,
not punitive.(24) That made it all right.
The distinction seems curious. From the prisoner's standpoint, being locked up after he
completed his sentence must appear fairly punitive. For all we know, the good people of
Kansas are never punitive even when they convict a person of a crime. It seems likely
that their principal concern is self protection and many might support rehabilitation in
preference to retribution. We will need to hear more about the punitive/nonpunitive
distinction and are likely to find out something soon as the Supreme Court has accepted
a case from Washington in which the lower court found a similar law to be punitive.(25)
There has been a shift. Garden variety mental illness no longer serves the Anxious
State sufficiently. The Kansas type of law provided promise for the moment. It still
involves a form of reference to mental illness but, in this round, its mythical quality is far

more transparent.
The argument I am sketching suggests that the Anxious State will not be denied. People
who frighten other people can still expect to be institutionalized regularly. So what has
the Myth of Mental Illness brought us? In the end, its contribution will not have been to
free the prisoner of mass anxiety---a task still worth working on. It will have ripped the
mask off the notion of benevolence and clarified the balance the state is trying to strike
between individual autonomy and public safety and will have made us much more
careful about applications of mental health theory to others. Where mental illness
becomes an issue in interpersonal disputes, such as in the case of guardianship, and
the myriad legal issues which involve the state less directly, some changes occurred
and more may be hoped for.(26) In any event, we have been made to focus more
clearly on the issues which the mental health metaphor has obscured. It is a grand and
singular contribution to have made.
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